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Quick Answers to Frequently Asked Questions
About Filing an Open-Records Request in Pennsylvania

Q. What records are public in Pennsylvania, and what are not?

AUTOPSY, CORONER REPORTS: Must be filed with the Prothonotary®
Office at your county courthouse within 30 days of close of each year by the
County Coroner. Can be withheld only when officials can show that release
would substantially interfere with an ongoing criminal investigation. The rules
may be clarified when the Supreme Court rules on a pending case.

BANK, ACCOUNTING RECORDS, FINANCIAL INFORMATION OF
PUBLIC AGENCIES: Public, although certain information, such as account
numbers, may be redacted. Canceled checks are public, even if in hands of
third-party bank.

BID DOCUMENTS: Successful bids are public records. Under Commonwealth
Procurement Code (applicable to state government agencies) financial
statements of unsuccessful bidders are not public.

BIRTH, DEATH RECORDS: Hospitals routinely make public birth
announcements, with the approval of parents. The county Register of Wills
holds wills and probate records, which are public. Individual birth and
mortality records filed with state agencies generally are not public.

CONTRACTS, PROPOSALS: Contracts entered into by agencies are public
records. Proposals are public when they form the basis for an agency
decision.

SETTLEMENT AGREEMENTS: Public, even when they contain
"confidentiality" provisions.

COLLECTIVE BARGAINING RECORDS: No cases, but would probably be
public only after a contract is made.

ELECTION RECORDS: Public, including election results, voter registration
information, records relating to absentee ballots, and campaign finance
information.

HOSPITAL RECORDS: Patient medical records are not public. Institutional
financial records and inspection/review records by state and federal agencies
are public.

GOVERNMENT PERSONNEL INFORMATION (salary, discipline):
Documents reflecting the salaries of public employees are public. Many
personnel records and discipline-related documents are not public.

POLICE RECORDS: Police blotters and incident reports are public.
Investigative exemption keeps many other police records private.



® 911 TAPES: Not public unless they form the basis of an agency
decision.

e ARREST RECORDS, "RAP"” SHEETS: Public, with limited exceptions.

e POLICE INVESTIGATORY RECORDS: Not public, and the law does
not distinguish between active and closed investigatory files.

e VICTIM-RELATED: Victim-related information that is contained in
police or court records is public unless the court has ordered the record
sealed. Investigatory, personal security and reputations exceptions could
come into play.

o CONFESSIONS, CONFIDENTIAL INFORMANTS: Information
contained in court records is presumed to be public, unless the court has
issued a sealing order. Investigatory exception could come into play.

e POLICE TECHNIQUES, POLICIES: Some public but others not public
because they fall under investigatory and personal security exceptions.

e MUG SHOTS: Not addressed in law or case law. Prison and police
policies vary.

e PRISON, PROBATION, PAROLE RECORDS: Applications filed with the
Board of Pardons are public, as are statements by the board explaining its
reason for granting or denying parole. Certain prison-related documents are
public, including inmate listings. Documents relating to the health of
individual inmates are not public.

o TRAFFIC ACCIDENT RECORDS: Local police provide information about
traffic accidents, including prosecutions of traffic law breaks. Federal officials
provide databases of accidents. PennDOT keeps its traffic accident records,
including those that show dangerous intersections, secret.

REAL ESTATE APPRAISALS, NEGOTIATIONS: Appraisals done for
properties purchased by an agency are public. Property assessments for
taxing purposes are public. Documents that relate to pre-purchase
negotiations are not public before a decision is made.

SETTLEMENT AGREEMENTS: Public, even when they contain
GonfidentialityOprovisions, if they involve a public agency.

Q. How do I obtain a government record in Pennsylvania?

A. The first step is to determine which agency has custody of it. Agencies are
required to accept requests in person, by fax or mail, but they are allowed to
insist on a written request. They may accept verbal or e-mailed requests but
are not required to do so.



Q. How should I frame my request?

A. Be as specific as you can. Requests have been denied on the grounds that
they were too vague. (Sample Letter available at end of this guide.)

Q. How long does it take?

A. Local government agencies have five business days. State agencies have
10 business days. Both local and state agencies can request a 30-day
extension under certain circumstances if they put it in writing within their
five- or 10-day limit.

Q. What if I don't hear back?

A. If the agency doesn't answer by the deadline, the law considers your
request to be denied. At the state level, you must then ask the agency in
writing to reconsider its decision and you must get an answer from the
agency before appealing to Commonwealth Court. For local agencies, you
can go directly to county court, or ask the agency in writing to reconsider
and then you must receive an answer before going to court.

Q. Are there charges?

A. Copying fees must be reasonable, but the law will not allow agencies to
charge for the time it takes them to determine if a record is public.

Q. What if the record I am looking for includes some nonpublic
information, such as a Social Security number?

A. If it's a public record, such information must be blacked out, a process
known as redaction, and the redacted document disclosed.

Q. What if an agency says 'no'?

A. The agency must do so in writing, and include any supporting legal
authority. The appeals process follows the same procedure outlined above
pertaining to agencies that have not responded. A provision in the law
allowing maagisterial district judges to hear appeals is on hold until the state
Supreme Court establishes guidelines.

Q. Can I get legal fees if I win?

A. Yes, in cases where officials have been found to have willfully violated the
Right-to-Know Law or deny access based an unreasonable interpretation of
the law. Agencies also can seek legal fees for frivolous appeals of record
denials.

SOURCES: Pennsylvania Newspaper Association; "Tapping Officials' Secrets," the
Reporters Committee for Freedom of the Press, 2001, Samuel E. Klein and
Robert C. Clothier; Associated Press.

03/2007



Provided by the Pennsylvania Freedom of Information Coalition
www.openrecordspa.org

A CitizensOGuide
to Open Records in Pennsylvania

See also the Pennsylvania Freedom of Information Coalition®
QQuick Answers to Frequently Asked QuestionsO

WHAT ARE CONSIDERED PUBLIC RECORDS?

Pennsylvania® Right to Know Act defines certain types of documents as public
records. The following types of documents are considered public records unless
they fall into one of the excluded categories, as set forth in the Act:

e Minutes, orders or decisions by an agency fixing the personal or property
rights, privileges, immunities, duties or obligations of any person or group of
persons.

e Accounts, vouchers or contracts dealing with the receipt or disbursement
of funds or the acquisition, use or disposal of services or supplies, materials,
equipment or other property (includes canceled checks and cellular telephone
bills paid by the county).

e Reports, communications or other papers pertaining to safety and health
in industrial plants.

o Records of a conviction for a criminal act.

WHAT DOES PENNSYLVANIA EXCLUDE FROM ITS LIST OF PUBLIC
RECORDS?

Even if a document meets the above definition for public records, it is not
available to the public if it falls within one of the following categories:

¥ Reports, communications or other papers which, if published, would disclose
the institution, progress or result of an agency investigation; or



¥ Reports, documents, materials, exhibits, pleadings, records, memoranda or
other paper which:

N Would operate to the prejudice or impairment of a person® reputation or
personal security;

N Would cause the Commonwealth, a political subdivision or commission, or a
state or municipal authority to lose Federal funds; or

N May not be published or made accessible because of state law or order or
decree of the court (for example, the federal Privacy Act of 1974 prohibits
publication of social security numbers)

The Pennsylvania Courts have determined the public or non-public nature of
many other types of records as well.

IS THERE A FULL WRITTEN DEFINITION OF ‘PUBLIC RECORD’?

Pennsylvania® official definition of Qoublic recordOwas written in 1957, and it has
not been changed since:

"Any account, voucher or contract dealing with the receipt or disbursement
of funds by an agency or its acquisition, use or disposal of services or of
supplies, materials, equipment or other property and any minute, order or
decision by an agency fixing the personal or property rights, privileges,
immunities, duties or obligations of any person or group of persons:
Provided, that the term public records shall not mean any report,
communication or other paper, the publication of which would disclose the
institution, progress or result of an investigation undertaken by an agency in
the performance of its official duties, except those reports filed by agencies
pertaining to safety and health in industrial plants; it shall not include any
record, document, material, exhibit, pleading, report, memorandum or other
paper, access to or the publication of which is prohibited, restricted or
forbidden by statute law or order or decree of court, or which would operate
to the prejudice or impairment of a person's reputation or personal security,
or which would result in the loss by the commonwealth or any of its political
subdivisions or commissions or state or municipal authorities of federal
funds, excepting therefrom however the record of any conviction for any
criminal act.”



WHAT IS A PUBLIC AGENCY?

The definition of GagencyOspecifically includes any office within the executive
branch of the Commonwealth and the State System of Higher Education. The
definition of agency includes the following:

Any office, department, board or commission of the executive branch of
Commonwealth government, any political subdivision of the
Commonwealth, the Pennsylvania Turnpike Commission, the State System
of Higher Education or any State or municipal authority or similar
organization which is created by statute and performs essential
government functions.

NOTE: The definition of QA\gencyOdoes NOT include the General Assembly or the
Pennsylvania Courts.

Examples of agencies that must allow public access to records include:

¥ Public school districts

¥ Townships

¥ County governments

¥ Zoning boards

¥ The governor of Pennsylvania

¥ Universities belonging to the state system of higher education (such as
Millersville University and West Chester State University, but not state-related
universities like Penn State or Temple University)

¥ Pennsylvania Housing Finance Agency

¥ Pennsylvania Public Utility Commission

¥ Non-profit corporations if they are deemed to be agencies by Pennsylvania
statute (for example, non-profit corporations that lease property with rental
values in excess of $1,500,000 to the Commonwealth). This is very rare.

Examples of entities NOT within the definition of "agency" include:

¥ Private groups and businesses

¥ State-related universities (not owned by the state)

¥ Community colleges

¥ Non-profit agencies

¥ Any non-government related entity that does not perform an essential
government function



DO I HAVE TO PUT MY REQUEST FOR A PUBLIC RECORD IN WRITING?

You can try asking for a public record in person or over the phone, but an agency
is not required to fulfill verbal and/or an anonymous requests.

An agency can require your request to be in writing, so putting your request in
writing from the start is a good thing to do. Not only does it provide a written
record of your request, but should you get turned down, you need to have your
request in writing if you want to appeal the decision.

(Sample Letter available as part of this guide.)

HOW DO I GO ABOUT REQUESTING PUBLIC RECORDS?

You can submit your written request in person, by mail, by fax machine, or by
electronic means, if permitted by agency rules.

Make your request to the agency head or other person designated by the
agency. So do your homework and get the correct name.

Your request must identify the specific records you want.

And you must include a name and address where the agency should send its
response.

MUST I GIVE A REASON FOR WANTING THE RECORDS?

You do NOT need to give a reason for the request, nor do you have to explain
how you intend to use the records. An agency cannot deny a request based on
how you plan to use the document.

WHAT DOES THE AGENCY HAVE TO DO?

Public agencies must follow a procedure in responding to your records request.
The agency must make a good faith effort to determine whether the record you
request is a public record, and to respond to your request as quickly as possible.



HOW LONG DOES AN AGENCY HAVE TO RESPOND?

Commonwealth (state) agencies must respond to your records request within 10
business days.

Non-Commonwealth (local) agencies must respond within 5 business days.

If the agency fails to send its response to you within the required number of
days, the QesponseQis treated as a denial under the Act (see “How Do I
Appeal,” below).

HOW WILL THE AGENCY RESPOND?

The agency must respond within the time limits noted above by doing one of the
following:

— Provide you with copies of the records you requested,;

— Issue a denial. If the agency denies you the records, its written denial must
include all of the following:

¥ A description of the records you requested

¥ The specific reason for the denial, and the agency must cite the law supporting
its decision.

¥ The name, title, address, telephone number, and signature of the public official
or employee who issued the denial

¥ The date of the response
¥ A description of what you need to do if you want to appeal the denial.

— Respond to you in writing to explain that an exception applies. If the
agency claims an GexceptionOto the time requirements, it must issue a response
(within the time limits) explaining that your request is being reviewed, the
reason for the review, and a reasonable date that a response is expected to be
provided. This QesponseQis only permitted where one of the following
exceptions applies:



a. Your request requires redaction (see below) N removing parts of the
record that are not considered to be public;

b. Your request requires the agency to retrieve documents that are
stored in a remote location;

c. The agency cannot respond due to (bona fide and specifiedOstaffing
limitations;

d. A legal review is necessary to determine whether the record you
request is a public record;

e. You have not complied with the agency® policies regarding access to
records; or

f. You have refused to pay applicable fees.

Even if one of the above exceptions applies, the anticipated GinalOresponse date
must be within 40 days (state agencies) or 35 days (local agencies) of the
original request. If the response is expected to or actually does take longer than
35 or 40 days, the agency® response is treated as a denial.

WHY ARE PARTS OF THE RECORD I REQUESTED BLACKED OUT?

If a document contains public AND non-public information, the agency must
redact (strike out) the non-public information and provide you with the
remainder of the document. The matter that is redacted is treated as a QlenialO
(see b., above).

CAN I GET A PAPER COPY OR ELECTRONIC FILES?

An agency must make a record available in the medium youd like it in IF the
record exists in that medium. Otherwise, the agency must make the record
available in the medium in which it exists.

Agencies CAN make documents available electronically.

If arecord is maintained electronically only, an agency MUST make a paper copy
if you request it.



Agencies are not required to GreateOa public record if none exists.

An agency is not required to Gompile, maintain, format or organizeOa public
record in a manner in which it does not already do so.

MAY I GET A CERTIFIED COPY?

An agency must provide certified copies, if you request it, but it can charge an
additional fee (see Fees for Copies, below).

WHAT COSTS AM I GOING TO HAVE TO PAY TO GET RECORDS?

Duplication fees must be reasonable and based on prevailing fees for similar
duplication services provided by local business entities, such as a photocopying
service.

Certified copies may cost more (but still must be reasonable).

No fee may be imposed for an agency® review of a record to determine whether
the record is a public record subject to access under the Act.

An agency may require prepayment where fees are expected to exceed $100.

HOW DO I APPEAL AN AGENCY'’S DECISION?

Exceptions. If your written request is denied or deemed denied, you may file
exceptions with the head of the agency within 15 business days of the mailing
date of the agency® response or deemed denial. These exceptions: 1) must
include your basis for claiming that the records are public records; and 2) must
address any agency arguments used to delay or deny the request.

Final Determination. The agency must make a Ginal determinationOon the
exceptions within 30 days of the mailing date of the exceptions (unless all
parties agree to a longer period).

Hearings. The agency can hold a hearing on the issue. If it determines that its
denial was correct, it must provide you with a written explanation.



CAN I APPEAL DIRECTLY TO COURT?

Commonwealth agency Denial. If you are denied records by a state agency,
you must first file exceptions with the agency before you can proceed to
Commonwealth Court. You must appeal to Commonwealth Court within 30 days
of a final determination by a state agency.

Non-Commonwealth agency denial. If you are denied records by a non-state
agency, you can appeal directly to your local magisterial district judge or your
county®@ Common Pleas Court. You must appeal to the district judge or to county
court within 30 days of denial or final determination.

WHAT ABOUT MY COURT COSTS and ATTORNEY FEES?

If the court finds that you OR the agency has acted in bad faith in pursuing an
appeal or refusing access to records, it can award reasonable attorneysCfees
and/or court costs to the prevailing party.

WHAT ARE THE PENALITIES FOR NOT MAKING PUBLIC RECORDS
PUBLIC?

Summary Offense. An agency or public official who intentionally violates the
act commits a summary offense and can be fined $300 plus costs of prosecution.

Civil Penalties. An agency or public official who does not promptly comply with
a court order under the Act is subject to a civil penalty of up to $300 per day
until the records are provided.

WHAT ABOUT CIVIL OR CRIMINAL DAMAGES OR PENALITIES?

Except as provided above, no agency, public official or public employee will be
liable for civil or criminal damages or penalties resulting from compliance or non-
compliance with the Act. They have immunity from further penalties.

SOURCE: Pennsylvania Newspaper Association
03/2007



March 19, 2007

[Name and address of agency’s Right to Know Officer
(specified in agency R2K rules)]

Dear

Please consider this an official written request for information from the [name of
agency]. | would like to examine and inspect [and/or obtain copies or extracts of] the
following documents:

[List individually the documents you wish to examine, inspect or copy. Be as specific
as possible.]

| believe the above documents constitute public records pursuant to Pennsylvania's
Right to Know Law, 65 P.S. on 66.1 et seq. You may contact me at [address and
telephone number] regarding arrangements for the disclosure of the information.

If you decide to refuse this request, please provide me with a written statement of
the reasons for denial. If your denial is based upon a statute, regulation or court
decision, please cite that law or case, including the specific section or sections you
rely upon, in your written response.

I look forward to the [name of agency] making this information available to me within
(5 business days for local agencies; 10 business days for Commonwealth agencies).

Sincerely,

[Your Name]
[Address]



